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Doctrine of fair use in Copyright Law is a mechanism to realize the 
equilibrium of interests between the right holder and end users of the 
copyrighted work. It’s a privilege of the end users to use the copyrighted work 
without gaining the right holders’ permission and without paying any fees for 
their uses. As we are matching into the digital era, the right holders can reach 
the end users directly and get the power to virtually control the uses of the 
copyrighted work by the licensing system and the legal protection afforded to 
technological protection measures. Therefore, there is a high possibility that 
the right holders override the fair use provisions in the Copyright Law by 
contractual arrangement, which is the topic of this paper. Unfortunately this 
problem has received little attention in China yet.  
Chapter 1 gives two examples of contract (license) overriding fair use 
provision in China’s Copyright Law, then analyzes the factual ground and 
legal reason for the rising of the conflict between freedom of contract and fair 
use. 
Chapter 2 gives a detailed analysis of the characteristics of fair use. Fair 
use in nature, is a kind of limitation on copyright, designed for the protection 
of certain basic human rights and other public interests. Because of the fact 
that different nation has different view on what belongs to the basic human 
rights and what may be attributed to the public interests, the concrete 
provisions of fair use differ from country to country. At the same time, because 














elapses, the fair use provision changes accordingly. That is to say, the concrete 
provisions of fair use in the copyright law are changeable. 
Chapter 3 carries on a comparative study on the problem of contract 
overriding fair use provision. To the European scholars, the fair use provisions 
should be mandatory when it is based on basic human rights consideration, 
and might be default when it is based on other general welfare consideration. 
The American scholars’ view diverges on this matter: David Nimmer insists 
that all the fair use provisions should be compulsory while some others 
suggest that only some of the provisions should be. Taking this divergence into 
account, the American legislative body and NCCUSL decided to leave this 
matter untouched in their (semi-) legislation. Also, the Australia Copyright 
Law Review Committee believes that all the fair dealing provisions cannot be 
overridden or circumvented. 
Chapter 4 suggests that to answer the problem of contract circumventing 
copyright provisions in China, the Copyright Law should be amended to 
provide that the fair use provisions be mandatory. At the same time, the 
specific cases that falls into the scope of fair use should be adjusted to achieve 
a new equilibrium of interests between the right holder and end users in the 
digital environment. Before and after the amendment of the law, courts can use 
the three-step test to alleviate the conflict between fair use and freedom of 
contract, and use the rule of anti-misuse of copyright to settle the conflict. 
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① 澳大利亚的一个调查报告显示，一些版权作品的线下交易中也存在规避或者限制例外规定的条
款，但是当事人都是出于商业效率的考虑而接受了这些条款。See Australia Copyright Law Review 
Committee. Copyright and Contract[R/OL].  http://152.91.15.12/www/clrHome.nsf/AllDocs/ 
RWP092E76FE8AF2501CCA256C44001FFC28?OpenDocument，2004-11-20.  
② 网络出版面面观[EB/OL].http://www.hi-book.com.cn/new/dz05.asp, 2004-9-11.  
③ See generally MCDONALD I. Copyright in the New Communications Environment: Balancing 
Protection and Access. Cited in Australia Copyright Law Review Committee. Copyright and 
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